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good faith, in conformity with, and in
reliance upon a written interpretation
or opinion of the Commission,’’ includ-
ing reliance upon the interpretation
and opinion contained in these Guide-
lines, and thereby invoke the protec-
tion of section 713(b)(1) of title VII.

(e) Review of erxisting plans rec-
ommended. Only affirmative action
plans or programs adopted in good
faith, in conformity with, and in reli-
ance upon these Guidelines can receive
the full protection of these Guidelines,
including the section 713(b)(1) defense.
See §1608.10. Therefore, persons subject
to title VII who have existing affirma-
tive action plans, programs, or agree-
ments are encouraged to review them
in light of these Guidelines, to modify
them to the extent necessary to com-

ply with these Guidelines, and to
readopt or reaffirm them.
§1608.2 Written interpretation and

opinion.

These Guidelines constitute ‘“‘a writ-
ten interpretation and opinion’ of the
Equal Employment Opportunity Com-
mission as that term is used in section
713(b)(1) of title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C. 2000e—
12(b)(1), and §1601.33 of the Procedural
Regulations of the Equal Employment
Opportunity Commission (29 CFR
1601.30; 42 FR 55,394 (October 14, 1977)).
Section 713(b)(1) provides:

In any action or proceeding based on any
alleged unlawful employment practice, no
person shall be subject to any liability or
punishment for or on account of (1) the com-
mission by such person of an unlawful em-
ployment practice if he pleads and proves
that the act or omission complained of was
in good faith, in conformity with, and in reli-
ance on any written interpretation or opin-
ion of the Commission * * *, Such a defense,
if established, shall be a bar to the action or
proceeding, notwithstanding that * * * after
such act or omission, such interpretation or
opinion is modified or rescinded or is deter-
mined by judicial authority to be invalid or
of no legal effect * * *,

The applicability of these Guidelines is
subject to the limitations on use set
forth in §1608.11.
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§1608.3 Circumstances under which
voluntary affirmative action is ap-
propriate.

(a) Adverse effect. Title VII prohibits
practices, procedures, or policies which
have an adverse impact unless they are
justified by business necessity. In addi-
tion, title VII proscribes practices
which ‘“‘tend to deprive” persons of
equal employment opportunities. Em-
ployers, labor organizations and other
persons subject to title VII may take
affirmative action based on an analysis
which reveals facts constituting actual
or potential adverse impact, if such ad-
verse impact is likely to result from
existing or contemplated practices.

(b) Effects of prior discriminatory prac-
tices. Employers, labor organizations,
or other persons subject to title VII
may also take affirmative action to
correct the effects of prior discrimina-
tory practices. The effects of prior dis-
criminatory practices can be initially
identified by a comparison between the
employer’s work force, or a part there-
of, and an appropriate segment of the
labor force.

(c) Limited labor pool. Because of his-
toric restrictions by employers, labor
organizations, and others, there are
circumstances in which the available
pool, particularly of qualified minori-
ties and women, for employment or
promotional opportunities is artifi-
cially limited. Employers, labor orga-
nizations, and other persons subject to
title VII may, and are encouraged to
take affirmative action in such cir-
cumstances, including, but not limited
to, the following:

(1) Training plans and programs, in-
cluding on-the-job training, which em-
phasize providing minorities and
women with the opportunity, skill, and
expericence necessary to perform the
functions of skilled trades, crafts, or
professions;

(2) BExtensive and focused recruiting
activity;

(3) Elimination of the adverse impact
caused by unvalidated selection cri-
teria (see sections 3 and 6, Uniform
Guidelines on Employee Selection Pro-
cedures (1978), 43 FR 30290; 38297; 38299
(August 25, 1978));

(4) Modification through collective
bargaining where a labor organization
represents employees, or unilaterally
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where one does not, of promotion and
layoff procedures.

§1608.4 Establishing affirmative ac-
tion plans.

An affirmative action plan or pro-
gram under this section shall contain
three elements: a reasonable self anal-
ysis; a reasonable basis for concluding
action is appropriate; and reasonable
action.

(a) Reasonable self analysis. The objec-
tive of a self analysis is to determine
whether employment practices do, or
tend to, exclude, disadvantage, re-
strict, or result in adverse impact or
disparate treatment of previously ex-
cluded or restricted groups or leave un-
corrected the effects of prior discrimi-
nation, and if so, to attempt to deter-
mine why. There is no mandatory
method of conducting a self analysis.
The employer may utilize techniques
used in order to comply with Executive
Order 11246, as amended, and its imple-
menting regulations, including 41 CFR
part 60-2 (known as Revised Order 4), or
related orders issued by the Office of
Federal Contract Compliance Pro-
grams or its authorized agencies, or
may use an analysis similar to that re-
quired under other Federal, State, or
local laws or regulations prohibiting
employment discrimination. In con-
ducting a self analysis, the employer,
labor organization, or other person
subject to title VII should be concerned
with the effect on its employment
practices of circumstances which may
be the result of discrimination by other
persons or institutions. See Griggs v.
Duke Power Co., 401 U.S. 424 (1971).

(b) Reasonable basis. If the self anal-
ysis shows that one or more employ-
ment practices:

(1) Have or tend to have an adverse
effect on employment opportunities of
members of previously excluded
groups, or groups whose employment
or promotional opportunities have been
artificially limited,

(2) Leave uncorrected the effects of
prior discrimination, or

(3) Result in disparate treatment, the
person making the self analysis has a
reasonable basis for concluding that
action is appropriate.

It is not necessary that the self anal-
ysis establish a violation of title VII.

§1608.4

This reasonable basis exists without
any admission or formal finding that
the person has violated title VII, and
without regard to whether there exists
arguable defenses to a title VII action.

(c) Reasonable action. The action
taken pursuant to an affirmative ac-
tion plan or program must be reason-
able in relation to the problems dis-
closed by the self analysis. Such rea-
sonable action may include goals and
timetables or other appropriate em-
ployment tools which recognize the
race, sex, or national origin of appli-
cants or employees. It may include the
adoption of practices which will elimi-
nate the actual or potential adverse
impact, disparate treatment, or effect
or past discrimination by providing op-
portunities for members of groups
which have been excluded, regardless of
whether the persons benefited were
themselves the victims of prior policies
or procedures which produced the ad-
verse impact or disparate treatment or
which perpetuated past discrimination.

(1) Illustrations of appropriate affirma-
tive action. Affirmative action plans or
programs may include, but are not lim-
ited to, those described in the Equal
Employment Opportunity Coordinating
Council ‘““Policy Statement on Affirma-
tive Action Programs for State and
Local Government Agencies,” 41 FR
38814 (September 13, 1976), reaffirmed
and extended to all persons subject to
Federal equal employment opportunity
laws and orders, in the Uniform Guide-
lines on Employee Selection Proce-
dures (1978) 43 FR 38290; 38300 (Aug. 25,
1978). That statement reads, in relevant
part:

When an employer has reason to believe
that its selection procedures have * * * exclu-
sionary effect * * *, it should initiate affirm-
ative steps to remedy the situation. Such
steps, which in design and execution may be
race, color, sex or ethnic ‘conscious,’ include,
but are not limited to, the following:

The establishment of a long term goal and
short range, interim goals and timetables for
the specific job classifications, all of which
should take into account the availability of
basically qualified persons in the relevant
job market;

A recruitment program designed to attract
qualified members of the group in question;

A systematic effort to organize work and
re-design jobs in ways that provide opportu-
nities for persons lacking ‘journeyman’ level
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